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I would worry about that last provision, using the concurrent power to overrule the President.

If the Congress wants to do that, they ought to obey the Constitution and pass the legislation
correctly. :

Dean SCHMIDT: Mr. President. I 'started by asking you how confident you were about-= in
your conversations with your advisors about how frank you could be and how frank they
Could be with you that these confidences would not be exposed. Are you still confident?

Pres. FORD: My impression is that in the final analysis there is some reasonable resolution
of the dispute without responsible people coing to jail. A President just can’t operate if every
afternoon, after he’s met with ten top people, and half of them Cabinet officers, all of the
transcripts are distributed to the press. He just can’t operate that way. and the conflict. or the
head-to-head challenge, I think. in the past has been reasonably taken care of. and 1 think it
will be in the future.

* * *

Mr. FRIENDLY: Justice Stewart, problems concerning separation of powers and Executive
Privilege have caused some of our great battles, dating back. I suppose. to Jefferson and
Marshall. who were cousins and who hated each other. The founders wrote separation of
powers into the Constitution to diffuse power. 1 guess.

Justice STEWART: That’s correct.

#ir. ERIENDLY: Has it worked, or has it created a government. as some Presidents have
moaned, that just can’t work?

Justice STEWART: Well, I think it was deliberately made inefficient, and I think that has
to be remembered, that the federal government, which was newly created by the Constitution
of the United States. was deliberately made an inefficient government in two ways. First of
all, by diffusing the power, to use your expression. between the Legislative, the Executive
and the Judicial branches. so as— they wanted to be sure that they weren’t creating the kind
of tyranny from which they had just fought a revolutionary war {0 be free. And secondly. by
the limitations upon governmental power contained in our Bill of Rights. Tt was made 2
limited government and a specific government and a government of divided power and
deliberately made inefficient.

Mr. FRIENDLY: The judges on our panel seemed very reluctant to referee this fight between
the President and the Congress. Why?

Justice STEWART: Well. I wondered why myself. because there are— but there are
certain questions, Mr. Friendly. that are non-justiciable: that are not to be decided by any
court in the land. or to be decided by the Supreme Court of the United States. and that a yes

or no answer wasn’t appropriate in a case like that, but that was a matter of political
accommodation.

Mr. FRIENDLY: And yet. Justice Stewart. in matters like Brown versus the School Board.
integration. segregation, school prayer. abortion, all those things. the Supreme Court has no
problem getting involved in that. What's the difference between the Supreme Court getting
involved in issues like that and issues between the President and the Congress?

Justice STEWART: Well, it’s not the importance of the question but the nature of the

question, and a contest between Congress and the President would be held by the Court to be
‘in a non-justiciable question.

Mr. FRIENDLY: The battles over separation of powers will go on as long as the nation
survives. because that’s the way it was meant 0 be. Just a little bit messy.

* * *
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